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before him... the substantive requirement imposes on
him the obligations of reviewing the circumstances
militating for or against detention, of deciding, by
reference to legal criteria, whether there are reasons to
justify detention and of ordering release if there are no
such reasons").

(D Alberto Grille Motta v. Uruguay, Communication No.
11/1977, UN. Doc. CCPR/C/OP/1 at 54 (1984), para
13 and para 16 ("About one month later, he was
brought before a military judge without having any
opportunity to consult a lawyer beforchand and after
having been held completely incommunicado with the
outside world... The Human Rights Committee ...
disclose violations of the Covenant, in particular of...
Article 9 (3), because Mr. Grille Motta was not brought
promptly before a judge or other officer authorized by
law to exercise judicial power").

(2 Michael Freemantle v. Jamaica, Communication No.
625/1995,
U.N. Doc. CCPR/C/68/D/625/1995 (2000), para 7.4
("the delay between the arrest of an accused and the
time before he is brought before a judicial authority
should not exceed a few days. In the absence of a
justification for a delay of four days before bringing the
author to a judicial authority the Committee finds that
this delay constitutes a violation of article 9, paragraph
3, of the Covenant").

U3 Aksoy v. Turkey (1996), para 66 ("It clearly follows
that the period of fourteen or more days during which
Mr Aksoy was detained without being brought before a
judge or other judicial officer did not satisfy the
requirement of "promptness").

a Brogan and others V. The United Kingdom, 11209/84;
11234/84; 11266/84; 11386/85, (1988).
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@ Aquilina V. Malta, 25642/94 (1999), para 47 ("As the
Court has pointed out on many occasions, Article 5 § 3
of the Convention provides persons arrested or detained
on suspicion of having committed a criminal offence
with a guarantee against any arbitrary or unjustified
deprivation of liberty").

©® Mr. Saimijon and Mrs. Malokhat Bazarov v.
Uzbekistan, Communication No. 959/2000, U.N. Doc.
CCPR/C/87/D/959/2000 (2006), para 8.2 ("The
Committee recalls (5) that article 9, paragraph 3, is
intended to bring the detention of a person charged
with a criminal offence under judicial control").

©® Brogan And Others v. The United Kingdom, 11209/84;
11234/84; 11266/84; 11386/85 (1988), para 58
("Judicial control of interferences by the executive with
the individual’s right to liberty is an essential feature of
the guarantee embodied in Article 5 para. 3 which is
intended to minimise the risk of arbitrariness. Judicial
control is implied by the rule of law, "one of the
fundamental principles of a democratic society ...,
which is expressly referred to in the Preamble to the
Convention"... and "from which the whole Convention
draws its inspiration").

A-5 sl LS s sl sl sindl dodas 5

® Aquilina V. Malta, para 54 ("the Court considers that
the applicant’s appearance before the magistrate on 22
July 1992 was not capable of ensuring compliance with
Article 5 § 3 of the Convention since the magistrate
had no power to order his release. It follows that there
has been a breach of that provision").

© See Niedbala v. Poland, 27915/95 (2000), para 48.

U9 |d ("In addition, under Article 5 para. 3 (art. 5-3), there
is both a procedural and a substantive requirement. The
procedural requirement places the "officer" under the
obligation of hearing himself the individual brought
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Summary

The right to be brought promptly before a judge or other officer authorized by law to exercise
judicial power is one of the major rights of anyone arrested or detained on a criminal charge. It is
provided for by most universal and regional human rights conventions. States parties to these
conventions are obliged to grant this right to all those might be arrested or detained due to criminal
charges. This obligation is designed to provide persons arrested or detained on suspicion of having
committed a criminal offence with a guarantee against any arbitrary or unjustified deprivation of
liberty. In order this guarantee achieves its objects, the international standards has laid down several
requirements attached to the procedure. Among these requirements the judicial officer before whom
the arrested person appears shall review the circumstances militating for or against detention, shall
decide by reference to legal criteria whether there are reasons to justify detention, and shall have the
authority to order release if there are no such reasons. The judicial applications of the provisions of
international law of human rights have also produced many precise details related to this right.

This Article has been devoted to deal with the mentioned right in the draft constitution of Iraqi
Kurdistan Region approved by the Parliament of Kurdistan Region on June 24™ 2009. The paragraph
one of the article 22 of the draft was devoted to this right. Since we have analyzed and discussed the
provision of this paragraph in details, we have found many positive and negative points in it in the
light of the rules of international law on human rights. All these points have been demonstrated in
details throughout the pages of this article.
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